STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

13™ JUDICIAL CIRCUIT

In Re Investigative Subpoenas/
Michigan Campaign Finance Act Violation

DECISION AND ORDER DISMISSING THE CASE

On February 14, 2008, this Court entered an order, pursuant to MCL §767A.1, ef seq.,
authorizing Alan R. Schneider, Prosecuting Attorney for Grand Traverse County (“Prosecuting
Attorney”), to issue investigative subpoenas to employees and principals of a public relations
firm, a major corporation and the Corporation’s “outside” law firm. The Prosecuting Attorney
is investigating whether the Corporation, through its attorneys, paid the public relations firm to
influence the outcome of an election in Grand Traverse County, in violation of the Michigan
Campaign Finance Act (“MCFA”), MCL §169.201, et seq.

In response to the subpoenas, the law firm produced some documents, but did not
produce certain other documents because “[the client] has asserted the attorney-client
privilege.” In response to the subpoenas, the Corporation produced some documents, several of
which were redacted “to eliminate attorney-client and/or work-product privileged information.”

The Prosecuting Attorney filed a Motion to Compel Compliance with Investigative
Subpoenas, along with a Brief in Support of the Motion. The Corporation filed a Motion under
Seal for a Protective Order Requiring Filings under Seal; Closed Hearing; Dismissal of this
Matter for Want of Jurisdiction; and Other Protections afforded by MCL §767.6(5), including
an Order to Quash, and to Deny Motion to Compel Compliance with Investigative Subpoenas.
With the parties’ agreement, the Court heard the public oral arguments of counsel on April 4,
2008 and took the matter under advisement. The Court now issues this written decision and
order and, for the reasons stated herein, dismisses the case.

The Prosecuting Attorney contends that he has the authority to investigate and prosecute
violations of the MCFA by virtue of the statutory duties of prosecuting attorneys contained in
MCL §14.28. He relies on Forster v Delton School District, 176 Mich App 582, 585 (1989)




and 1999 OAG 7040. The Prosecuting Attorney further contends that the attorney-client
privilege does not preclude disclosure of communications, work-product and financial records
of an attorney who acted in concert with a client to commit a crime or who counseled a client
while a crime was ongoing. The Corporation contends that neither the Prosecuting Attorney
nor this Court has jurisdiction to investigate alleged violations of the MCFA because exclusive
jurisdiction lies with the Michigan Secretary of State to investigate and resolve violations
through informal methods or to refer violations to the Attorney General for criminal
prosecution, citing MCL §169.215(10) and (13) and relying on the principles of statutory
construction. The Corporation alternatively maintains that the subpoenas should be quashed
and the motion to compel production of any attorney-client privileged communications denied
because the Investigative Subpoenas Act, MCL §§767A.6.(5), expressly prohibits the Court
from compelling production of privileged communications and the judicially-created crime-
fraud exception does not apply.

The first question that must be answered is whether this Court has subject matter
jurisdiction to authorize and enforce investigative subpoenas issued by a prosecuting attorney
who is investigating a possible violation of the MCFA. Since the Court is without jurisdiction,

it will not address the privilege issue.

Analysis

The MCFA vests authority for implementation and enforcement expressly in the
Secretary of State. The Secretary of State is under an express duty to promulgate rules and
issue declaratory rulings in order to implement the MCFA, in accordance with the
Administrative Procedures Act, MCL § 24.201, et seq. Michigan State Chamber of Commerce
v Secretary of State, 122 Mich App 611; 332 NW2d 547 (1983). The MCFA provides, in
pertinent part, the following:

(5) A person may file with the secretary of state a complaint that alleges a

violation of this act . . .

(9) The secretary of state shall investigate the allegations under the rules
promulgated under this act . . .




(10) If the secretary of state determines that there may be reason to believe
that a violation of this act has occurred, the secretary of state shall endeavor to
correct the violation or prevent a further violation by using informal methods such
as a conference, conciliation, or persuasion, and may enter into a conciliation
agreement with the person involved. Unless violated, a conciliation agreement is
a complete bar to any further action with respect to matters covered in the
conciliation agreement. If the secretary of state is unable to correct or prevent
further violation by these informal methods, the secretary of state may refer the
matter to the attorney general for the enforcement of a criminal penalty provided
by this act or commence a hearing as provided in subsection (11).

(11) The secretary of state may commence a hearing to determine whether
a civil violation of this act has occurred. A hearing shall not be commenced
during the period beginning 30 days before an election in which the committee
has received or expended money and ending the day after that election except
with the consent of the person suspected of committing a civil violation. The
hearing shall be conducted in accordance with the procedures set forth in chapter
4 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.271 to
24.287. If after a hearing the secretary of state determines that a violation of this
act has occurred, the secretary of state may issue an order requiring the person to
pay a civil fine equal to the amount of the improper contribution or expenditure
plus not more than $1,000.00 for each violation.

(12) A final decision and order issued by the secretary of state is subject to
judicial review as provided by chapter 6 of the administrative procedures act of
1969, 1969 PA 306, MCL 24.301 to 24.306. The secretary of state shall deposit a
civil fine imposed under this section in the general fund. The secretary of state
may bring an action in circuit court to recover the amount of a civil fine.

(13) When a report or statement is filed under this act, the secretary of
state shall review the report or statement and may investigate an apparent
violation of this act under the rules promulgated under this act. If the secretary of
state determines that there may be reason to believe a violation of this act has
occurred and the procedures prescribed in subsection (10) have been complied
with, the secretary of state may refer the matter to the attorney general for the
enforcement of a criminal penalty provided by this act, or commence a hearing
under subsection (11) to determine whether a civil violation of this act has
occurred. [Emphasis added.]

# ok ok

(16) There is no private right of action, either in law or in equity, under
this act. The remedies provided in this act are the exclusive means by which this
act may be enforced and by which any harm resulting from a violation of this act

may be redressed. [Emphasis added.]




Subsection (5) permits a person to file a complaint alleging a violation of the MCFA.
Subsection (9) authorizes the Secretary of State to investigate such a complaint and subsection
(10) mandates that, if the Secretary of State has reason to believe there has been a violation of
the act, the Secretary of State “shall endeavor to correct the violation or prevent a further
violation by using informal methods.” If the Secretary of State is “unable to correct the
violation or prevent a further violation,” the secretary of state “may refer the matter to the
attorney general for the enforcement of a criminal penalty provided by this act or commence a
hearing as provided in subsection (11).” The purpose of a hearing under subsection (11) is “to
determine whether a civil violation of this act has occurred.” If the Secretary of State
determines that a violation has occurred, the Secretary of State “may issue an order requiring

”

the person to pay a civil fine.” The final decision and order of the Secretary of State is subject
to judicial review under subsection (12).

Subsection (13) is triggered “[w]hen a report or statement is filed under this act.” The
language of subsection (13) echoes that of subsection (10), which mandates that the Secretary
of State use informal conflict resolution procedures for correcting MCFA violations, but, if
these fail, the Secretary of State “may refer the matter to the attorney general for the
enforcement of a criminal penalty provided by this act . . .” Subsection (13) was added by
Public Act 250 in 2001. Subsection (16) makes clear that the remedies provided for in the act
are the exclusive remedies for violations of the act.

The Prosecuting Attorney’s reliance on the authorities he cites is misplaced. First, the
MCFA makes no reference to “prosecuting attorneys” other than the Attorney General with one
exception. Section 33, which requires the filing of campaign statements with the Secretary of
State provides, in pertinent part, as follows:

(9) If a candidate is found guilty of a violation of this section, the circuit
court for that county, on application by the attorney general or the prosecuting
attorney of that county, may prohibit that candidate from assuming the duties of a
public office or from receiving compensation from public funds, or both.

In all other respects there is no role for a county prosecuting attorney under the act.
Second, in Forster v Delton School District, 176 Mich App 582, 585; 440 NW2d 421
(1989), an action was brought against a school district alleging violations of the MCFA. The







